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IN THE DISTRICT COURT OF OKLAHOMA COUNTY 
STATE OF OKLAHOMA 

Jean Bookout; Charles Schwarz, ) 

individually and as Personal ) 

Representative of the Estate of ) 

Barbara Schwarz, deceased; ) 

Richard Forrester Brandt, as ) 

Personal Representative of the ) 

Estate of Barbara Schwarz, ) 

deceased, ) 

) 

Plaintiffs, ) 

) 

vs ) CJ-2008-7969 

) 

Toyota Motor Corporation; Toyota ) 

Motor Sales, U.S.A., Inc.; ) 

Toyota Motor Engineering and ) 

Manufacturing North America, ) 

Inc,; Aisan Industry Co., Ltd., ) 

) 

Defendants. ) 
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THE COURT: We're on the record in 

CJ-2008-7969. We're out of the presence of the jury. 

And the first order is business is the Court is marking 

as Court's Exhibit No. 8 the Cooper study video that was 

previously marked as Defendant's Exhibit -- I take that 

back, I'm just going to admit the entire Cooper study 

video as Court's Exhibit No. 8. And I'm also marking as 

Court's Exhibit No. 9 the MISRA guidelines, and as 

Court's Exhibit No. 10, the MISRA C guidelines. 

MR. CLARK: Mr. Baker, if you want to finish 

exhibits ? 

MR. BAKER: What your next number? 

THE COURT: Next Court's Exhibit Number is 11. 

MR. BAKER: We would offered Court's Exhibit 

No. 11, Mr. Barr's PowerPoint. 

MR. CLARK: We would simply note for the Court 

there is some source code material in there. If that 

were to become part of a public appellate record, we 

would want to substitute a redacted version. Obviously, 

that is putting the cart way before the horse. 

THE COURT: Let me ask, is there any problem, I 

was thinking there was a couple places — 

MR. BAKER: I'd be happy to redact it. 

MR. CLARK: That's fine. 

THE COURT: I'll admit it as Court's Exhibit 
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1 No. 11, Mr. Barr's Powerpoint presentation, with the 

2 source code references to be redacted. 

3 MR. BAKER: Also, Your Honor had given us back 

4 exhibits to redact that were going to be admitted subject 

5 to redactions. 

6 THE COURT: Yes. 

7 MR. BAKER: We have agreed on 702. 

8 THE COURT: The Court will admit 702 as 

9 redacted. 

10 MR. CLARK: I think these are all subject to 

11 the objections that both sides made to the exhibits. 

12 THE COURT: Right. Okay. 

13 MR. BAKER: 717. 

14 THE COURT: 717, again subject to the previous 

15 redactions. Hold on -- off the record. 

16 (Discussion off the record.). 

17 THE COURT: 717 will be admitted as redacted. 

18 MR. BAKER: 718. 

19 THE COURT: 718 is admitted as redacted. 

20 MR. BAKER: 736. 

21 THE COURT: 736 is admitted as redacted. 

22 MR. BAKER: 730. 

23 THE COURT: 730 is admitted as redacted. 

24 MR. BAKER: 723. 

25 THE COURT: 723 is admitted as redacted. 
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1 MR. BAKER: And I actually have two others. 

2 we're working on those. 

3 THE COURT: Let me ask, off the record for just 

4 a moment. 

5 (Discussion off the record.) 

6 THE COURT: Back on the record. Again, the 

7 plaintiff had previously tendered Plaintiff's Exhibit 

8 5649, which was the MISRA guidelines, and 5106 which was 

9 the MISRA C guidelines. The Court is not admitting those 

10 into evidence and has previously admitted those as -- 

11 previously admitted them as Court's Exhibits Nos. 9 and 

12 10. And the defendant had previously offered what was 

13 marked as Defendant's Exhibit 260.1, which is a portion 

14 of the Cooper study. 

15 The Court is not admitting that into evidence. And 

16 I think -- I'm going to admit it as Court's Exhibit No. 

17 11. However -- pardon me. Court's Exhibit No. 8, 

18 however, I think the parties have agreed that instead of 

19 just that one excerpt from the Cooper study that the 

20 entire Cooper study will be marked as Court's Exhibit 

21 No. 8 . 

22 MR. BAKER: Right. 

23 THE COURT: I think that takes care of all of 

24 the Exhibits we have to date. 

25 The Court had previously said -- had referenced that 
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plaintiffs had attempted to admit what the Court referred 

to as Exhibit 5106, which was the MISRA C guidelines. 

The Court misspoke. That was previously sought to be 

admitted as Plaintiff's Exhibit 3106. The Court is not 

admitting 3106, the MISRA C guidelines, but did mark it 

as a Court's Exhibit. 

All right. And then what? 

MR. BAKER: New business. 

THE COURT: New business. 

MR. BAKER: We would offer Exhibits 7237 all 

the way through 7241. That is five exhibits 

sequentially. They are the still shots that we discussed 

with Mr. Barr. 

THE COURT: Okay. Out of Mr. Arora? Okay. 

And then an objection to those? 

MR. BIBB: No objection. 

THE COURT: The Court will admit 7237 through 

7241. 

5325 . 

MR. BAKER: And then with Mr. Osawa, Exhibit 

MR. CLARK: We would simply incorporate our 

written objections and discussion about that document. 

THE COURT: What was the document? 

MR. BAKER: A series of emails that he 

discussed. 
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1 THE COURT: Subject to the objections I had 

2 previously ruled on, the Court will admit Plaintiff's 

3 Exhibit 5325. Is there else from the defendant? 

4 MR. BIBB: We can go off for just a second. 

5 (Discussion off the record.) 

6 THE COURT: Go on the record. Mr. Clark, based 

7 on our discussion was yesterday off the record and the 

8 removal of Mr. -- or the redactions Mr. Baker says that 

9 he made based on those, other than the general objections 

10 that you had ruled, anything else? 

11 MR. CLARK: Yes, Your Honor. I think as a 

12 predicate to that discussion, we would move to strike all 

13 of the discussion of the Saylor crash that's been already 

14 been had. We would also move for the exclusion of any 

15 additional discussion of the Saylor crash, both with 

16 regard to Mr. Santucci's testimony and additional 

17 testimony that the plaintiffs may offer. 

18 The basis for that motion. Your Honor, is really Mr. 

19 Barr's PowerPoint where Mr. Barr laid out what he thinks 

20 makes this incident similar. And what Mr. Barr said, if 

21 I can find it, it's got to have similar software, which 

22 he defines as the '05 to '09 Camry, and it's got to have 

23 no evidence of floor mat entrapment or another mechanical 

24 cause. 

25 THE COURT: Remind me, first of all, what was 
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the year model — 

MR. CLARK: Saylor's vehicle was a 2009 Lexus 

ES 350. And perhaps we should stop at this point, 

because there were some references in Mr. Barr's 

Powerpoint to software in the ES, but it's important to 

understand that notwithstanding those references, it's 

undisputed that the monitor CPU in the ES is different 

than the monitor CPU in the four cylinder Camrys. The 

monitor CPU in the four cylinder Camrys is what's called 

a Beta 2. And the Beta 2 is the only monitor CPU source 

code Mr. Barr has reviewed. Mr. Barr has not reviewed 

the monitor CPU source code for the Sigma 5. In fact, it 

is Mr. Osawa's testimony and Mr. Barr's conclusion at 

chapter 7 paragraph 7 of his report, that the source code 

for the Sigma 5 is not even written in the same 

programming language as the source code for the Beta 2. 

The Court will recall this discussion of Mr. Barr's, 

quote, unquote, big mistake. The Court will also recall 

that the reason that he made that error was that he not 

reviewed the monitor CPU source code. And so it's 

difficult to see how there can possibly be a reliable 

opinion on similarity in the absence of having reviewed 

the monitor CPU source code. 

THE COURT: Let me ask this, because what 

you're saying, I don't remember a discussion on the 
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1 record about -- from Mr. Barr that there were different 

2 CPUs in the ES. But I wrote down in anticipation of what 

3 was going to be a similar incident, is that he 

4 specifically said that 2002-2010 Lexus ES, not IS, the 

5 operation systems were substantially similar, was the 

6 language he used, and the software systems were 

7 substantially similar. 

8 And then one other thing he referenced to a chart in 

9 chapter one that all those vehicles had -- I wrote down 

10 the word "same" and then I had a question mark as to what 

11 word he used. 

12 MR. CLARK: I think he said substantially 

13 similar. We don't dispute that the ES and a whole lot of 

14 other vehicles do have substantially similar operating 

15 systems. 

16 THE COURT: Including this master CPU? 

17 MR. CLARK: Not including the monitor CPU. 

18 THE COURT: Because he talks about the software 

19 too. 

20 MR. CLARK: The software that he's talking 

21 about, he's actually reviewed, is the main CPU. It's 

22 undisputed, he has a whole chapter on the monitor CPU. I 

23 think it's chapter six of his report. What chapter six 

24 of his report says that that monitor CPU in, quote, 2005 

25 to 2009 four cylinder Camry and perhaps other vehicles. 
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He doesn't list the perhaps other vehicles. It is true, 

although not on the record, I don't think, that the ES 

and Tacoma, at least the six cylinder Tacoma have the 

Sigma 5, not a Beta 2. Neither Mr. Barr, nor anybody 

else, has testified any differently. And when we get 

back to the question of forcing us to prove -- 

THE COURT: Let me ask this. The only thing 

before the Court at this point is Mr. Barr's comment that 

the operating systems and the software are substantially 

similar. 

MR. CLARK: That's right. He never testified 

that the monitor CPUs are substantially similar. It's -- 

THE COURT: Let me interrupt again. When he 

says operating systems and software systems, is the 

monitor CPU not included in one of those two? 

MR. CLARK: It can't possibly be, because he 

never reviewed the source code for it. 

THE COURT: I know you're telling me that, but 

I haven't heard that. So is the monitor CPU part of the 

operating system or a software system? 

MR. CLARK: The operating system runs the whole 

thing. So the operating system runs the monitor CPU. 

However, this goes back to the discussion that we had a 

couple of days go about Photoshop and WordPerfect. 

Photoshop and WordPerfect both run on the same operating 
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1 system; it should be obvious they are not similar 

2 software. 

3 THE COURT: So then does this monitor CPU fall 

4 under the software system? 

5 MR. CLARK: I don't think it possibly can 

6 because you wouldn't have a factual basis for that 

7 testimony. 

8 THE COURT: Let me ask this. Can anyone point 

9 to me in his testimony where I think initially you said 

10 chapter seven, paragraph seven, but then you said 

11 something about chapter six, because Court has admitted 

12 that as a Court's Exhibit. 

13 MR. BAKER: Here's where we are. Your Honor -- 

14 THE COURT: The Court hasn't admitted his 

15 actual report, only his PowerPoint. 

16 MR. BAKER: That's correct. All the things 

17 that have been raised so far in argument by Toyota are 

18 things that they could have cross-examined him on in an 

19 effort to show these not to be substantially similar. 

20 They chose not to do that. 

21 Also, his reports that he's referencing are not 

22 before the Court, had not been accepted as Court's 

23 Exhibits. What you have before you. Your Honor, as 

24 you've already pointed out are the testimony that he has 

25 referenced with respect to the different vehicles as 
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being substantially similar. 

He even went further in his testimony and testified 

that the AU (sic) or unintended acceleration defect that 

he's talking about in this case would also be 

substantially similar with the other vehicles he 

referenced because of the similarity with the software 

not being consistent. So in terms of our defect, it 

pulls it all together. 

MR. CLARK: That's not his testimony. 

THE COURT: Let me ask, because he did say in 

his testimony that when he determined other similar 

incidents that there had to be no evidence or -- credible 

or no evidence of floor mat entrapment. And isn't that 

the only evidence? And I'm looking now at the Saylor 

incident. Wasn't the evidence undisputed in Saylor that 

the gentleman pushed the accelerator instead of the 

brake ? 

MR. BAKER: I don't know it's undisputed. 

What's before the Court right now is that Toyota has 

claimed it was entrapment. 

MR. CLARK: Let me hand the Court and we can 

mark it as a Court's Exhibit, the NHTSA memorandum on the 

investigation of this crash. I've got a copy for 

Mr. Baker, too. 

THE COURT: But, again, I need to look at 
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what's before me right now in making this ruling. I 

thought the Saylor incident — and I don't remember, I 

didn't take things -- specifically listen. I thought the 

Saylor was clearly the gentleman pushed the accelerator. 

MR. BAKER: He did push the accelerator and let 

off the accelerator and it didn't stop, it was a 

prolonged UA where they got on the phone with 911 -- 

THE COURT: I'm sorry, I missed -- wasn't the 

Saylor -- wasn't it floor mat entrapment, is that 

undisputed? 

MR. BAKER: I think it's disputed. What I've 

said to the Court is, the evidence you have before you, 

Mr. Lentz's testimony, that is definitely the position 

that Toyota has taken and Mr. Barr did not -- 

THE COURT: Did Mr. Barr — 

MR. BAKER: He didn't dispute that. 

THE COURT: So the only evidence I've heard on 

Saylor right now is -- 

MR. BAKER: Pedal entrapment. 

MR. CLARK: Frankly, if the plaintiffs had 

taken the position while Mr. Barr was still here that 

what Mr. Barr said in his PowerPoint was not the criteria 

for similar incidents, we'd have cross-examined him on 

that. 

THE COURT: But you're looking at one page and 
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1 there's another page where he specifically says that they 

2 are the same. You're looking at his summary page, right? 

3 MR. CLARK: The problem is this. Your Honor. 

4 The problem is that the law is that similar -- similarity 

5 of software is not enough. What you need to have is 

6 similarity of defect. Now, the US Aviation Underwriters 

7 case, 10th Circuit case that we've cited, I can't recall 

8 if the plaintiffs has cited it, is a case that says that 

9 you need to show that the causes of the incident are the 

10 same. Not just that the product is the same, but the 

11 causes of the incident are the same. 

12 THE COURT: Right. Are you saying that -- I 

13 mean is this -- because I'll tell you, I tend to agree 

14 that Saylor should not be mentioned any more because the 

15 only evidence I have heard on that is pedal entrapment 

16 and Mr. Barr, I don't think, opined on it one way or the 

17 other. 

18 MR. BAKER: If you'll recall, the reason it was 

19 admitted to begin with in Mr. Lentz' testimony as it 

20 relates to our deceit claim and our punitive claim. We 

21 have represented to the Court that the Saylor case itself 

22 was a high water mark, that's when everybody started 

23 paying attention to this. And Mr. Lentz even testified 

24 that until the Saylor incident occurred, this UA issue 

25 was not on the radar, so that's why it was offered. 
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1 MR. CLARK: The Court will also recall that we 

2 didn't raise an objection to a limited discussion of the 

3 Saylor incident as an incident involving a different 

4 vehicle and the timing of it for chronology purposes. 

5 And we've already heard testimony over our objection from 

6 Mr. Lentz about people calling 911 and praying while they 

7 were on the phone with 911, and all sorts of prejudicial 

8 material that certainly shouldn't be admitted absent a 

9 showing of similarity. We don't object to limited 

10 discussion for chronology purposes only. 

11 THE COURT: And is that all we've heard about 

12 Saylor so far. 

13 MR. BAKER: Yes, ma'am. 

14 THE COURT: So I'm not going to allow any 

15 additional discussion of Lentz but -- pardon me, 

16 additional discussion of Saylor, but I'm not going to 

17 strike what Lentz said about it. 

18 MR. BAKER: Could I make a suggestion? To the 

19 extent he's objecting to Santucci, can we going to that 

20 testimony? I mean there may not be any disagreement. 

21 We're talking about it in the abstract right now. If he 

22 can show specifically in here, I may degree. 

23 THE COURT: Okay. And then again with regard 

24 to the Lexus ES at this point in time the testimony that 

25 I have is that Barr says that they are -- the operation 
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1 systems are substantially similar, the software was 

2 substantially similar, and I will have to -- if there's a 

3 pedal entrapment-type issue, I'm not going to allow it 

4 in, if it looks like it was the sticky pedal issue and 

5 it's clear it wasn't this, then I'll look at it from that 

6 standpoint. 

7 MR. CLARK: So the Court's ruling is that if 

8 the software is similar, regardless of whether anybody 

9 has said that the defect is similar, it comes in? 

10 THE COURT: Unless it is clearly a case of 

11 pedal entrapment because of a floor mat or a sticky pedal 

12 issue. If the evidence is that the operating 

13 system/software systems were substantially similar and 

14 there was an unintended acceleration that was not clearly 

15 explained by the driver causing it by hitting the 

16 accelerator or the floor mat entrapment, or the sticky 

17 pedal issue then it's going to come in. All right. 

18 With that said then, where do we stand on the 

19 Santucci deposition? 

20 MR. CLARK: 37 and 38. 

21 MR. BAKER: 38, line 13 through 21, we have 

22 removed. Page 50, line 9. 

23 THE COURT: Is this all the discussion about 

24 the therapist? 

25 MR. BAKER: I think so. Line 8 through 51, 22. 
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1 THE COURT: Okay. 

2 MR. BAKER: Page 233. 

3 MR. CLARK: Stop you right there. We've got an 

4 addition before we get there at page 214. 

5 MR. BAKER: I thought you want to go through 

6 all mine. 

7 MR. CLARK: I did, do everything we've agreed 

8 on in chronological order, sorry to move the ball on you. 

9 Page 214, line 24 to page 215, line 7, we have added 

10 back in for completeness purposes, subject to our 

11 objection on the whole line being overruled. 

12 THE COURT: Okay. So we're adding 214 line 24 

13 through 215, line 7? 

14 MR. CLARK: Yeah. 

15 THE COURT: And your next, where were you at? 

16 MR. BAKER: I was at 233. 

17 THE COURT: On 232, go back for just a minute. 

18 There's reference to a recall on there. 

19 MR. CLARK: Probably just want to strike, which 

20 to recall. 

21 MR. BAKER: Which Toyota later recalled? 

22 THE COURT: Yeah, the sentence will end after 

23 the word "pedal." And then on 33, is that where you were 

24 getting to? 

25 MR. BAKER: I was starting at page — line 8 on 
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1 233. 

2 THE COURT: On 233 there was a reference to -- 

3 presented information on the sticky pedal, period. And 

4 we need to delete the NHTSA recall. 

5 MR. BAKER: That's fine. 

6 THE COURT: I'm sorry, 234, what were you 

7 doing? 

8 MR. BAKER: 233, line 8 through 235, line 19. 

9 THE COURT: Is this all the Corolla? 

10 MR. BAKER: Yes, ma'am. You had indicated you 

11 thought it went through 250, but as I looked through it I 

12 think it's a different discussion after this point. Your 

13 Honor. But I did pick back up at page 253. 

14 MR. CLARK: I think it is a different 

15 discussion, Mr. Baker, but I think it's about the Tundra 

16 sticky pedal. And there's been no -- if you look at 237, 

17 there's been no showing of any similarity with the 

18 Tundra. 

19 MR. BAKER: I don't have 237 as marked. 

20 MR. CLARK: No, it's not marked, but I think 

21 that puts 238 in context. 

22 MR. BAKER: You're wanting me to add in? 

23 MR. CLARK: No, I think it all needs to come 

24 out. If you look at 240, what you have designated, it 

25 talks about slow -- 
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1 THE COURT: But at 238, isn't the whole purpose 

2 plaintiff is wanting this is because — 

3 MR. BAKER: The window. 

4 MR. CLARK: This discussion of lying and going 

5 to jail is about a different vehicle, it's not similar 

6 and it's really prejudicial. 

7 MR. BAKER: That was about a discussion that 

8 was had with NHTSA and the sticky pedal issue. 

9 MR. CLARK: In the Tundra. 

10 THE COURT: It is on 237, the reason for 

11 Toyota's judgment, slow return in the Tundra. 

12 MR TAWWATER: I might also make this point. 

13 Your Honor, that our experts have talked about the lack 

14 of safety culture within Toyota that led to some of the 

15 decisions they made in this car. And this obviously goes 

16 to the issue of the safety culture within Toyota. 

17 MR. CLARK: Safety culture three years after 

18 this crash, five years after sale, which is not relevant 

19 to anything. 

20 MR TAWWATER: That is for the jury to decide 

21 how long it had been going on. 

22 MR. BAKER: I think the discussion has been and 

23 will be through this deposition that things start in 2004 

24 and earlier. 

25 THE COURT: Without referencing the Tundra, I 
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1 think it's misleading, that maybe this all has to do with 

2 the software UA issue. Let me think about it for a 

3 second and come back to that page for a minute. And this 

4 is going all the way through 250, is that right? 

5 MR. CLARK: Picking up on 246 is a more general 

6 discussion of sticky pedal. But I think starting at 246, 

7 is that fair, Mr. Baker? 

8 MR. BAKER: I didn't really listen to what you 

9 just said. 

10 THE COURT: So I'll go back and look at those 

11 entries on 238 through. Okay. The next thing. 

12 MR. BAKER: 253, Your Honor. And I take out 

13 line 8 and every designation through 254, line 9. And I 

14 pick back up at 255, line 3 and take out through 256, 6. 

15 take out 256, line 22 through 257, line 5. And then I go 

16 to 266, line 12 through 272, line 13. 

17 THE COURT: This is all the discussion of the 

18 Wallstreet Journal? 

19 MR. BAKER: Yes, ma'am. Next I go to 352. 

20 MR. CLARK: Let me stop you there. On 318, 

21 subject to our objections to the whole line, we want to 

22 add that back for completeness 318, line 17 to 320, line 

23 7. So we had -- will run straight through. 

24 THE COURT: Okay. Let me ask, what recall are 

25 we talking about here? This is on page 318, there is 
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1 reference to the recall. 

2 MR. CLARK: This is the '07 floor mat recall 

3 that the Court has admitted over our objection. 

4 THE COURT: Do you have an objection to adding 

5 this back in? 

6 MR. BAKER: No, ma'am. And I do want to point 

7 out while we're here at page 320, you had asked about the 

8 document 672, that's actually a Toyota document where we 

9 are discussing their responses to NHTSA request. 

10 THE COURT: Okay. 

11 MR. BAKER: See where I go from here. 352. 

12 THE COURT: Okay. Is that the Lexus IS issue? 

13 MR. BAKER: Yes, ma'am, at line 18, through 

14 356, line 20. 

15 THE COURT: Does that take out the Saylor — 

16 Saylor is mentioned in here somewhere, is this the only 

17 discussion of Saylor in here? I think the question 

18 should be, all occurred before the Saylor accident. 

19 MR. CLARK: That's the sort of question and 

20 answer that we don't -- 

21 THE COURT: He's deleting it. Never mind my 

22 question. 

23 MR. BAKER: That's why I asked him to tell us 

24 when we got to it. 

25 Then I go to 496, line 22 through 498, line 2. That 

THIS TRANSCRIPT IS NOT PROOFREAD 



22 

1 involved the push button the Court had a concern about. 

2 And then I go to 508. 

3 THE COURT: That is the Saylor? 

4 MR. BAKER: Line 20 through 511, line 9. 

5 THE COURT: Okay. 

6 MR. BAKER: There was a Saylor discussion 

7 there, so it's out. If it's anywhere else, I'm not aware 

8 of it. 

9 MR. CLARK: That's the big one. 

10 MR. BAKER: And then I would like to -- I have 

11 three additions to try to insert in places to straighten 

12 out for content. 

13 THE COURT: Okay. 

14 MR. CLARK: I've got one or two, too. 

15 MR. BAKER: On page 99, line 17 through 19. 

16 MR. CLARK: Subject to our objection to the 

17 whole line, that's fine. 

18 THE COURT: Do you mean line 16? 

19 MR. BAKER: Yes, ma'am. 

20 THE COURT: 16 through what? 

21 MR. BAKER: No, ma'am, line 17 where it says 

22 number two. On 242. 

23 MR. CLARK: Before we get too far afield, on 85 

24 I've got written down the first answer designated. Yes. 

25 THE COURT: Starting at line 6. 

THIS TRANSCRIPT IS NOT PROOFREAD 



23 

1 MR. CLARK: I think we probably ought to start 

2 at line 6. 

3 THE COURT: 6 through 12, okay. What was your 

4 next one, Mr. Baker. 

5 MR. BAKER: 242. 

6 THE COURT: Which is all in that part I'm going 

7 to look at anyway. 

8 MR. BAKER: Yes, ma'am. 242, line 7 through 15. 

9 THE COURT: And I'll let you all know my ruling 

10 on that whole part there. Okay. 

11 MR. BAKER: The last 403 is the last one for 

12 me, line 15 through 17. 

13 THE COURT: Okay. 

14 MR. CLARK: And then 543, I think if that 

15 discussion is going to be allowed, add in line 20. 

16 MR. BAKER: Okay. 

17 THE COURT: Any other additions, Mr. Baker, or 

18 deletions. 

19 MR. BAKER: The only other thing I would say 

20 generally, I didn't do line numbers, so I can't tell you. 

21 but I asked Kelly if there was anything that said 

22 somebody was died or somebody was injured or somebody 

23 yelled, I asked her to take those lines out. So 

24 hopefully we've covered what the Court instructed us to 

25 do. 
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1 THE COURT: Okay. And then Mr. Clark? 

2 MR. CLARK: We discussed yesterday this 

3 concern, and I think it starts over on page 62, line 10 

4 and goes for quite a while, this discussion of these 

5 investigations he doesn't know about. And we touched 

6 this a little bit off the record yesterday, but it's 

7 important to remember the difference between a defect 

8 petition, DP, and a preliminary evaluation, a PE, because 

9 a defect petition there is not necessarily a contact that 

10 gets sent to the manufacturer, so the fact that Mr. 

11 Santucci doesn't know anything about this investigation 

12 is not necessarily probative of anything, I don't think. 

13 THE COURT: Didn't you tell me yesterday 

14 Mr. Baker, you wanted it in because of he was the window 

15 and he should have known what was going on and didn't 

16 know anything about this defect? 

17 MR. BAKER: Yes, ma'am, that was part of it. 

18 THE COURT: And I think I had a question. Who 

19 was he working for at this point in time? 

20 MR. CLARK: I think he's working for Toyota at 

21 this point, but again, this is a defect petition. There 

22 is no statutory requirement that NHTSA contact the 

23 manufacturer on a defect petition. And as a matter of 

24 fact, it doesn't always happen. So unless they can show 

25 that there was some contact from NHTSA to the 
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1 manufacturer that he ought to know about, and I don't 

2 think they can show that, it is clearly misleading. 

3 Because when you see down on page 63, line 19 the 

4 discussion -- discussing a petition that we generally 

5 refer to now as Botaert petition, B-O-T-A-E-R-T, and 

6 unless there is some context from NHTSA to Toyota that he 

7 or any other Toyota employee doesn't know about isn't 

8 probative to anything. 

9 MR. BAKER: Part of the issue here is he's 

10 supposed to be the window, he's supposed to be a contact, 

11 he claims he doesn't know anything about it. And as we 

12 go through there's testimony where it shows that he's 

13 having regular communications with Mr. Yon (ph) at NHTSA, 

14 so it's just as important to show that he's claiming he 

15 doesn't know anything about it. Your Honor. 

16 MR. CLARK: Again, it's misleading because 

17 there may not have been any contact from NHTSA. 

18 THE COURT: Gentlemen, I'm going -- I know 

19 we're not playing this first thing this morning? 

20 MR. BAKER: We are. 

21 THE COURT: Oh, we are. Let me read this then. 

22 MR. CLARK: Says he becomes aware during a PE 

23 phase. 

24 THE COURT: Let me read it just a minute. 

25 MR. CLARK: He says on 64 he becomes aware of 
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it during the PE phase. 

THE COURT: How do I know -- I don't understand 

-- off the record for a minute. 

(Discussion off the record.) 

THE COURT: Back on the record. I'm 

instructing them to delete page 62, line 10 through page 

63, line 14. Okay. Mr. Clark, the next one. 

MR. CLARK: I'm sure. Your Honor, that we need 

the testimony on page 65, 66, 67 and 68 in view of the 

ruling the Court just made, because that is all about 

petition, not about the PE. 

THE COURT: Okay. 

MR. CLARK: Kind of the same question asked 

again and the same answer. 

THE COURT: Says I wasn't aware in '03, but he 

was aware when he went to Toyota., I'm going to leave the 

rest of that in there. 

MR. CLARK: Our next concern is at page 102 and 

103, it relates to engine urge in '02 and '03 Camry 

vehicles. Engine surge can have a number of causes. One 

of the causes is transmission calibration, which has 

nothing to do with any of the defects alleged in this 

case. There was a motion filed in Saint John in front of 

Judge Selna about engine surge in '02 and '03 Camry 

vehicles. Judge Selna excluded on 403 grounds because he 
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1 found there would have to be a mini trial about whether 

2 this was a UA issue or a transmission issue. And I've 

3 got a copy of that order. This is a minute order. It's 

4 right here on page 13. 

5 THE COURT: Yeah, I've got that. 

6 MR. CLARK: I think, frankly, the text of that 

7 is — 

8 THE COURT: Is there a confusion? I mean, will 

9 this cause a confusion, the word "engine surge" versus 

10 UA? 

11 MR. BAKER: Here's why it's significant. Your 

12 Honor. A surge can be a UA. And in the context here 

13 that's the discussion that it's also considered a UA. We 

14 heard Ms. Pries-Morrison yesterday, her testimony, what 

15 did she call it 90 percent of the time? She called it a 

16 surge. As you go through this testimony, part of what 

17 Toyota in giving NHTSA only 124 of 60,000 claim is 

18 because they start manipulating the definition. And so 

19 we think it is a UA that should considered part of it. 

20 MR. CLARK: The whole point, your Honor, is 

21 then we have to have a mini trial on whether it's a UA or 

22 whether it's a transmission issue. And that was the 

23 point of Judge Selna's ruling. 

24 MR. BAKER: We don't have to have a mini trial 

25 because right here's the transcript. 
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MR. CLARK: We've got to put in all the work 

that was done on the transmissions for these vehicles in 

2002 and 2003, all the TSBs, aren't relevant to the '05 

Camry. 

THE COURT: Let me read it. Well, let me ask, 

because when I read this it says that the possible defect 

was ECM calibration error. I don't even see anything in 

here that suggested this one had anything to do with a 

transmission issue. 

MR. CLARK: I think -- we can bring and we can 

introduce all the technical service bulletin on this 

issue that don't apply to this vehicle, to Mrs. Bookout's 

vehicle, because the transmission calibration was changed 

before Mrs. Bookout's vehicle was manufactured. And if 

this testimony is allowed we'll have to do that. The 

point is simply that it's not sufficiently related to 

what we're here about. 

THE COURT: They are talking about engine surge 

and ECM calibration error. 

MR. BAKER: If you look at the last question 

and answer on page 103 related to this, you'll see how 

it's all pulled together. 

MR. CLARK: So what it says is that there's a 

possible defect and ETCS, there's a possible defect in 

calibration. Does the Court understand what they mean by 
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calibration? 

THE COURT: Perhaps not. 

MR. CLARK: So if we think about when we drive 

a manual transmission car, in a very basic way, the you 

shift, you up shift in a manual transmission. You let off 

the gas, you push down on the clutch, you shift, you let 

up the clutch and push down on the gas and you 

accelerate, right? So when you have an automatic 

transmission -- 

THE COURT: Let me just cut through that. The 

ECM calibration error, you're saying has something to do 

with calibrating how the transmission was going to shift? 

MR. CLARK: Calibrating what the engine is 

going to do. 

THE COURT: So this first part of this says 

possible cause calibration -- had to do with calibration, 

working of the transmission, and then down here the 

second one is that the driveby wire throttle system may 

have a defect. 

MR. CLARK: Right, so we've possibilities and 

we've got to litigate the possibilities if this comes in. 

MR. BAKER: This issue is already before the 

jury. This is a surge in this case. 

THE COURT: Okay. I'm going to delete that, so 

from page 4 to 23. 
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1 MR. CLARK: I wrote down the Court had some 

2 concerns on page 9 -- 

3 THE COURT: Gentlemen, let me interrupt now. 

4 It's 9:30. This is going to take hours to finish this at 

5 the rate we're going. I don't want the jury sitting out 

6 there any longer while we're doing this. Is there anyone 

7 you can play before Santucci? Off the record. 

8 MR. BAKER: We can play Takimoto. 

9 THE COURT: Let me ask this, do we have enough 

10 to go through the whole morning and then we will do this 

11 completely through the lunch hour? 

12 MR. BAKER: If we pick up with -- 

13 THE COURT: I don't know if we take an early 

14 lunch. 

15 MR. BAKER: We'll have to play an OSI. I would 

16 propose at this point to play Ms. Van Alfen. 

17 MR. CLARK: I think it's just a few things on 

18 Mrs. Van Alfen. I think Mr. Teague has something to take 

19 up outside the presence of the jury as well that is not 

20 related to the videos. 

21 THE COURT: Mr. Teague, do you want to go 

22 ahead? 

23 MR. TEAGUE: Yes, ma'am. Yesterday evening at 

24 the close of the day plaintiff's counsel gave us a list 

25 of their expected witnesses that they anticipate calling 
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1 today. On that list they listed Mrs. McAndrews as a 

2 witness they were going to call. Initially I would just 

3 say that is completely inappropriate, but I want to take 

4 that up with the Court. I don't know what their purpose 

5 for trying to call her at trial. She is not on the 

6 plaintiff's witness list, she is not on -- 

7 THE COURT: She is not on the witness list? 

8 MR. TEAGUE: She is not on any witness list and 

9 there is no generic listing for some Toyota 

10 representative. She is here in her capacity as legal 

11 counsel, managing counsel for Toyota Motor Sales and that 

12 would be completely inappropriate. 

13 THE COURT: Well, if she wasn't listed on a 

14 witness list, that takes care of the issue right there. 

15 MR. TEAGUE: Thank you. Your Honor. 

16 THE COURT: We can talk about that again at 

17 another point, but does plaintiff agree she was never 

18 listed as a witness? 

19 MR. CLARK: We couldn't list her as a witness. 

20 Your Honor, because we didn't know who their 

21 representative was going to be. 

22 THE COURT: Okay. 

23 MR. BAKER: They did not identify anybody. 

24 (THE FOLLOWING PROCEEDINGS WERE HAD WITHIN THE 

25 PRESENCE OF THE JURY AS FOLLOWS:) 
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1 THE COURT: Be seated. We are back on the 

2 record. Members of the jury are present. Welcome back. 

3 The parties are present with their counsel. And 

4 Mr. Baker, the deposition or video testimony of who? 

5 MR. BAKER: It is Mr. Takimoto. Masatami, 

6 M-A-S-A-T-A-M-I, last name T-A-K-I-M-O-T-O. 

7 THE COURT: And again this has both plaintiff 

8 and defendant's designations combined into one 

9 presentation, correct? 

10 MR. CLARK: Subject to our objections. 

11 THE COURT: All right. You may play the video. 

12 (Video played to the jury.) 

13 THE COURT: Ladies and gentlemen, it's 10:30. 

14 We're going to take the morning break at this point in 

15 time for 15 minutes. I remind you, don't discuss the 

16 case or don't form any opinions about the case. All rise 

17 while the jury exits. 

18 (Jury excused) 

19 THE COURT: We are back on the record, outside 

20 the presence of the jury. 

21 MR. BAKER: Just trying to get this lined up. 

22 She can't correct and play at the same time. 

23 THE COURT: Okay. We have another hour for 

24 this? 

25 MR. BAKER: I think we're trying to shorten it. 
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1 We have two OSIs that are pretty ready to my 

2 knowledge. They are going to have some objections, so I 

3 wanted to address quickly, Shirlene Van Alfen. Your 

4 Honor, this one -- you've got Shirlene? 

5 THE COURT: Yes. 

6 MR. BAKER: This is one of these we have 

7 concerns about how they have designated. Your Honor. 

8 This was a plaintiff's deposition when it was taken in 

9 the Van Alfen case. Most of our designation which would 

10 be our direct is in the back of the deposition regarding 

11 the actual accident. 

12 They have approximately 23 pages before you ever get 

13 to our designation discussing nothing but Mr. Van Alfen's 

14 medication condition. So first we object to their 

15 designations regarding his medical condition, because 

16 it's not covered in our direct. 

17 THE COURT: Let me interrupt for just one 

18 second. Is the yellow on this? 

19 MR. BAKER: That is ours. 

20 THE COURT: And what colors are? I don't think 

21 -- well, I don't have -- off the record. 

22 (Discussion off the record.) 

23 THE COURT: Back on the record. Then with 

24 regard to Van Alfen. It's my understanding that the 

25 parties have agreed we will take the defendant's 
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1 designation that begins on page 66, going all the way 

2 through page 99, and those will be played at the very end 

3 of the deposition testimony as if it were 

4 cross-examination type questions. 

5 MR. BAKER: Correct. 

6 THE COURT: Plaintiff has agreed to delete on 

7 page 133, lines 19 through 25, and 134, lines 1 through 

8 2. Just for the record, the defendant had objected to 

9 language beginning on page 145 where Mr. Van Alfen -- 

10 Ms. Van Alfen is repeating what Mr. Van Alfen said. The 

11 Court is going to leave that in as an excited utterance 

12 over the defendant's objections. And on page 159 

13 plaintiff has agreed to delete sentence -- lines 2 

14 through 11. 

15 MR. BAKER: And we've also done 158, 1 through 

16 12 . 

17 THE COURT: All the designation of 158 and 159 

18 are coming out then? Okay. I had another tab 157 where 

19 it's talking about Cameron and Charlene. And it's saying 

20 that Cameron said, told dad to keep stomping on the 

21 brake. 

22 MR. BAKER: Excited utterance. 

23 THE COURT: These were the two children that 

24 were in the car? 

25 MR. BAKER: Yes, ma'am. 
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1 THE COURT: Okay. I will leave that in as an 

2 excited utterance. 

3 MR. CLARK: We object to this deposition. 

4 cumulative, relevance and 403, that I think we've already 

5 explained to the Court. 

6 THE COURT: Okay. Are there any other specific 

7 objections ? 

8 MR. CLARK: Not beyond the written objections. 

9 THE COURT: The Court is going to overrule 

10 those objections, and will be played with the changes we 

11 just discussed. Off the record. 

12 (Discussion off the record.) 

13 THE COURT: We're back on the record. The 

14 members of the jury are present as well as counsel. 

15 And plaintiff, we will resume the video testimony of 

16 Mr. Takimoto. 

17 (Counsel approached during playing of video and the 

18 following proceedings were had outside the hearing of the 

19 jury.) 

20 MR. CLARK: 231, we're skipping a bunch of 

21 counts and I'm not sure why. 

22 MR. PORTIS: There is no counter. 

23 MR. JENNINGS: That's ours. 

24 MR. CLARK: We counter designated it and they 

25 took ours out. 
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MR. PORTIS: Can we just finish it and come 

back and play it? Because we literally have three or 

four more questions. 

MR. CLARK: I don't -- we can talk about this 

with the jury out, but if they are not going to be 

putting in some of these Exhibits, we don't really need 

to go back because a lot of it's explaining things that 

are in the documents. If they are not going to introduce 

the documents we don't need it for completeness of the 

testimony. 

THE COURT: Why don't we go ahead and play it 

and I'll explain to the jury that portion -- 

MR. PORTIS: We read the question and answer? 

THE COURT: Which would you rather do? 

MR. CLARK: Reading is fine. There is one 

other one that is like that, and I didn't hop up, because 

it was frankly in the middle of a bunch of other deleted 

stuff, but it's 167, also a counter they took out. So if 

we can just read 167 and 231, the counters on those 

pages, that will be fine. 

THE COURT: Okay. 

MR. PORTIS: Okay. 

THE COURT: Do you want me to do that at the 

conclusion? 

MR. CLARK: Doesn't matter. If you want to 
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read the questions and us to read the answers, I can read 

the answers, that's fine. I don't care. 

MR. PORTIS: Whatever you say. 

THE COURT: Do you have an objection to me just 

reading it? We'll do that and I'll explain what 

happened. 

(Video of Masatami Takimoto Continued.) 

THE COURT: Ladies and gentlemen, there were 

two passages that were accidentally deleted out, they are 

short question and answers. Rather than going back and 

trying to locate them in the video, I'm just going to 

read the questions and answers to you. 

The first question is, "Is it your testimony that 

when you were indicating that the failsafe system may be 

incomplete that you were not referencing anything to do 

with brake override or brake override controls?" 

The answer, "Around this time the information that I 

had was based on the information that I was gaining from 

the media, so I did not have any detailed information as 

to the substance of the issues. So in that sense I 

didn't know whether the brake override control was 

comparable to failsafe systems and so this view was 

provided in that kind of circumstance." 

The other portion that needs to be read. 

"Question, when you wrote that there should be a 
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1 spotlight on software, is there a reason why those words 

2 were written in bold font? 

3 "Answer, the media information around the time was 

4 reporting that some times -- type of issue with respect 

5 to the software of Toyota vehicles, that's why I 

6 emphasized this. 

7 "Question, so it your testimony you only thought 

8 there should be a spotlight on the software based on 

9 information that you learned from the media? 

10 "Answer: Yes, I wrote this by referencing to the 

11 information available around that time." 

12 And then that together with the video testimony is 

13 the complete testimony of Mr. Takimoto. 

14 Counsel, I know our next one is another video 

15 deposition, is that correct? Or video testimony. 

16 It's a quarter to 12, why don't we not -- can we do 

17 it in 15 minutes? 

18 MR. BAKER: No, ma'am. 

19 THE COURT: Then we are going to break for 

20 lunch at this point in time. We will be in recess until 

21 1:15. That will give us an hour and a half to hopefully 

22 take care of all the last issues we need to on these 

23 video depositions. And so drink lots of caffeine during 

24 the lunch break and we will see you at 1:15. 

25 I remind you, do not discuss the case, form no 
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1 opinions about the case. 
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